'F 
E8:3 
RALYRH Docks EV) ELIZABETH DocxsEx, V- 
Gent. Son and Heir (4 . dom and Executrix of the esg 
of Robert Dockſey, ſaid Robert Dockley. FO 


Gent. Deceaſed. 
The Reſpondents. 


\ HE ſaid Robert Dockſey, a Conſectioner in London, having 
but a ſmall Fortune; in 1662, Inter- married with the Re- 
ſpondent, with whom he had about 14 or 1500 J. Por- 
tion, and afterwards improving his Eſtate, he purchaſed 
the Manor of Sze//ton, and other Lands in the Counties 


ſaid Robert having Iſſue, the Appellant, his Eldeſt Son, and Five younger 
Children; upon a Treaty of Marriage between the Appellant and Flizabeth 
1 his intended Wife, and in Conſideration of the Marriage and Portion, by 
22 Aug g Willi Articles agreed to ſettle the Capital Meſſuage and Lands in Sselſton of 
& Mar. 1692. 200 J. per Ann. Value on the Appellant and his intended Wife, and their 
Iſſue, which was afterwards accordingly Settled by Leaſe and Releaſe of 

19 and 20 April, 1698, and the Marriage took Effect, © 
Robert's former The {aid Robert Dockſey made a Will, whereby he gave the Reſpon- 
TR res! dent all his Plate, Jewels, and Houſhold-Goods for her Life, and after to 
7 diſpoſe of the ſame to ſuch of his Children and Grand-Children as ſhe 
{ſhould think fit; and gave her 20 J. to be paid her within a Month after 
his Deceaſe; and Deviſed all his Real and Perſonal Eſtate to his Son Rolert 
Dockſey, and Son in Law Francis Evans (whom he made Executors) upon 
Truſt to pay his Debts, and ſeveral Legacies to his Daughters and Grand- 
Children; and Devi;ed to the Reſpondent ſeveral Cloſes in Snelſton for her Life, 
for ber Jointure; and alſo a Rent-charge of 90 l. per Ann. for her Life, for 
her better Support and Maintenance out of all his Eſtate, after his Debts and 
Legacies paid; and Devis'd the Surplus of his Real Eſtate, after his Debts and 

| Lepacies paid, to his Son Robert, and his Heirs. : 

in Apt. 1704. TheTeſtator being ill of the Sickneſs (whereof he afterwards died) the Ap- 
. pellant went to one Mr. Pole, a Clergyman, and particular Acquaintance of the 
Teſtator's, to deſire him to perſuade his Father the Teſtator to make his Will; 
whereupon Mr. Pole having heard that the Teſtator had by a former Will 
Deviſed the Surplus of his Eſtate to his Son Robert, and his Heirs, he en- 
deavour'd to perſuade the Teſtator to alter it, and to give his Eſtate to the 
Appellant, and charge it with what Money he ſaw good to his Son Robert, 
and gave him ſeveral Reaſons for it; whereupon the Teſtator ſeem'd in- 
clinable to alter his Will, ht was utterly averſe to leave his Eſtate to the 
Appellant ; fo that Mr. Pole went away, and on the Mozday following 
Mr. Pole came again and found the Teſtator much worſe than before, and 
again repeated his Arguments for the Teſtator's making his Will, whereto 
he ſeem'd inclinable, and then told Mr. Pole his Intention of giving his whole 
Eſtate to the Reſpondent, his Wife, to pay his Debts and Legacies, and to diſ- 
Poſe of the Remainder as ſbe ſaw good (as he bad done by Tuo former Wills, 
One dated March 6. 1692, and the other 22 November, 1697.) but /aid, 
tho he left it in his Wife's Power, yet he would have her to leave the Eſtate 
to his Son Robert, and not to give the Appellant any Part of it: And there- 


upon 


of Derby and Stafford, of about 700 J. per Ann. And the 
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upon one Mr. Hayne was ſent for, and came thither that Evening, and took 
Iaſtruſtions for drawing the Will, and then went into another Room and 
8 drew the ſame, and when it was read, over to the Teſtator, v1. 
_ * The ſaid Teſtator executed the ſaid Will, being his laſt Will, whereby he 
Deviſed to the Appellant, and his Heirs, all the Land call'd Sneliton Park, with 
all the Wood thereon, with the Appurtenances, ( except oue Corner thereof 
in the Will particularly deſcrib'd)) the Appellant and his Heirs paying the 
Reſpondent 1000 l. within Four Tears next after the Teſtator's Deceaſe, and 
the Reſpondent thereout to give 100 J. to the Appellant's Eldeſt Daughter, if 
then Living, but if Dead, among the reſt of his Children as ſhe ſhould 
think fit: All the reſt of his Real Eftate, not before Deviſed, he gave to 
the Reſpondent and her Heirs, upon the Truſts hereafter- mention'd. And 
whereas the Teſtator had then 2 Time ſince agreed with his Son ( the 
Appellant) for the exchange of ſome Lands between them for Convenienc) of 
both their Eſtates, viz, That the Teſtator ſhould Convey the Capital Meſ- 
ſuage , wherein he then lid d, and Lands next and moſt convenient 10 it 
7. 100 J. per Ann. Value and upwards, in exchange for Lands of the ſame 
Tearly Value, which the Teſtator had formerly Settled on the Appellant on 
his Marriage; therefore for the Performance of that Agreement, he De- 
viſed the ſaid Capital Meſſuage and Lands of 1001. per Ann. Value, and 
upwards, to be ſet out as to the Quantity ard Conveniency by Two Perſons 
in the Will named, unto the Reſpondent and her Heirs, in Truſt, to Convey 
| the ſame to the like Uſes, as the Lands which the Appellant ſhould Convey 
to the Reſpondent and her Heirs, in lieu thereof are Settled, But the Re- 
ſpondent was to have the Capital Meſſuage for her Life, if ſhe deſired the 
ſame, Then as for the Reſidue of his Real Eſtate (except one Cloſe De- 
viſed to a Charity) and the Lands which the Reſpondent was to have in ex- 
change from the Appellant, the Teſtator Deviſed the ſame to the Reſpondent 
and her Firs, in Truſt, to ſell the ſame, or ſo much thereof as ſhould be 
needful for Payment of his Debts and Legacies, and gave other Legacies. 
to other Perfons, and gave all the Perſonal Eſtate to the Reſpondent, to- 
wards the Payments of his Debts and Legacies and made the Reſpondent 
Cs 55 4 : 
20 May 17344 The Teſtator died, and ſhortly after Mr. Z7ayzze who drew the Will, wrote 
to Robert, the Son, Two ſeveral Letters, wherein he acquaints Rofert with 
the Contents of his Father's Will, viz. 5 
The firſt Let · Wherein he writes, That the Reſpondent had all the Eſtate the Teftator 
bg died ſeized or poſſeſſed of at her own diſpoſe, paying his Debts and Legacies. 
The ad Letter He writes, (among other Particulars of the Will) That the Te/fator had 
dated 11 Sep. given the Reſpondent all his Lands and Eſtate Loth Real and Perſonal, paying 
| his Debts and Legacies, and left the Reſpondent Executrix. | 
15 8 16, 11& By ſeveral Indentures of Leaſe and Releaſe, mutual Exchanges were 
15 Aug. 704. zade between the Appellant and Reſpondent, purſuant to the Teftator's 
Will, and the Reſpondent is in thoſe Conveyances mention'd to be the /o/e 
Execatrix, and Deviſee of the Teftator, by which Exchange the Appellant 
gaind 1000), And | | 
9 & roSept By Leaſe and Releaſe the Appellant made a Purchaſe of ſeveral Lands 
be and Premiſſes in Sne/ſtonx from the Reſpondent, as under the Will, of about 
1.387. per Ann. Value. 2 5 
In fill. Tem The Appellant Exhibited his Bill in Chancery againſt the Reſpondent for 
70% an Account of the Teſtator's Real and Perſonal Eſtate, and for a Convey- 
ance thereof, pretending, that by the Teſtator's laſt Will, the Reſpondent 
Was only a Truſtee for the Appellant after Debts and Legacies Paid. 


— 


And 


= | 
And afterwards the Reſpondent brought her Croſs-Bill for Preſervation of 


the Teſtimony of the Witneſſes touching the Will, and for the Reſpondent's 


5 quiet Enjoyment of the Eſtate. 
10 feb. 10 Both Cauſes were heard together before the late Lord Chancellor, when upon 


reading the ſeveral Wills and Proofs in the Cauſes, his Lordſhip declar'd, That 
there was not a Reſulting or Imply'd Truſt in the Wife and Executrix (the Re- 
ſpondent) for the Benefit of the Heir. But on the contrary it appear d by the 
written Words of theWill, as alſo by the Proofs, that ſuch an Implication was 
ſtrongly contradicted; and that it was the Intention of the Teſtator, that this 
ſhould be a beneficial Deviſe to the Wife and Fxecutrix, and therefore ſaw no 
Cauſe to give the Appellant any Relcif, and Order d, That the Appellant's Bill 
ſhould ſtand Diſmiſs d without Coſts, But on the Reſpondent's Bill decreed, 
That ſhe ſbould Hold and Enjoy the Lands Deviſed, ſubject to the Truſts in the 
 Teftator's Will againſt the Appellant, and all claiming under him. | 

Which Decree and Diſmiſſion it is humbly conceived was well grounded 

upon the Proofs and Circumſtances of the Cafe, and according to the Rules 


f Equity. 


Reaſons why the Teſtator did not intend to give the Appellant che Surplus of | 
his Eftate. | = | 


IJ. From the Words of the Teſtator's former Wills, by all which it appears, 
he had otherwiſe diſpoſed of the Surplus of his Eſtate. 

II. From the Deviſe in the Will in Queſtion of Snelſton Park to the Appellant 

and his Heirs, he paying the Reſpondent 1000 J. within Four Years after 

his Death, and his Intentions in this and his former Wills; for had the Te- 

ſtator intended the Appellant the Surplus, there would have been no Occafion 

for making this Deviſe to him ; for the ſame would have been part of ſuch 

Surplus, and muſt have come to him; and then the Reſpondent would have 

had nothing to have liv'd upon for Four Years after the Teſtator's Death. 

III. From the Exchange directed by the Will in Queſtion to be made between 

the Appellant and Reſpondent ; for had the Surplus been intended for the 

Appellant, the exchange of the Land, deviſed to the Reſpondent for that Pur- 

poſe, would have been a vain and unneceſſary Thing; for then the ſame 

Lands would have alſo come to the Appellant without any ſuch Exchange: 

But the Value, Place and Conveniency mention'd in the Will ſhews (as 
conceiv'd) the Teſtator's Intention to be quite the contrary, 

IV. From Mr. Pole's Diſcourſe with the Teſtator about altering his Will, 

V. From Mr. Haynes's Two Letters (who drew the Will) immediately at- 
ter the Teſtator's Death, how he then took the Will to be. 

VI. From the Appellant's acquieſſence under the Will, in making the Ex- 


change, purſuant to it. 


Wherefore and for divers other Reaſons, It is moſt humbly 
hoped, that the ſaid Diſmiſſion and Decree ſhall be affirmed, 
and that the Appeal (ball be diſmiſſed with Coſts. 
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Raryn Doc CXSEY, Gent. 
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Son and Heir of Robert ApPELL ; 
Dockſcy, Gent, © Deceaſed. 
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ELIZABETH Docks Ev, 
Widow, and Executrix' of RE sp 
the ſaid Robert Dockſey. 


The Reſpondent's CASE. 
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To be heard at the Bar of the Houſe ß 
Lords, on Tueſday the 13th Day 
_ of February, 1710. 
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